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GIPIr'ER PARK TERRACE,
ANNE FREEDMAN, ET AL.,

PetLtloner

9 o

DTSTRICI OF COLUII{BI.A,

Reepondent

ANNE FREEDMAN,

Petitioner

V.

DISTRICT OT COLUMBIA,

Res;rcndent

Docket No. 2062

"dff'ff#h'
i  APRteteTT
t
i rILED
I

oo.i"t llo. 2053

SUPFqIOR COURTOF TEE DISTRISI

TN( DI1XTSION

t

OF COLUI'IBIA

GI'I/ER PARI( TERRACE,
ANNE FREEDMAN, ET AL.,

PetLtioner

9 .

DISTRICT OF COLUMBIA,

Reepondent

Docket No. 2260

MEMORANDUM ORDER

llhese matters, having been coneolldated for all

purtroses by Order dated September 16, L974. cor€ before

the Court, pursuant to Rule 1O of th€ Superlor Court

Rulea f,or the Tax pivlgtonr eolely for the detennlnatlon

of the logal igaue lnvolvedo .
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i, The queatlon whlch thle Court mret rcsolve ia the

proper basis for deprecl.atLon to be uged by pctltLoner

Glorrer Park ?errace for purposes of computLng deductione

ln taxable years 1954-1968 relatlve to certaln apartment

unl.ta whLchr along wlth other assets, had been received

by tfie ahareholders (in tha te::ur shareholders, we include

tbc orrncrg of Glover park Terrace and petl,tLoner Anne

Frec&lant seo Stipulatlon of Facts, para. l, Lnfra) in

conpletc llguldatLon of Glowr park Terrace, Inc.l tn

1963. Iha Ehareholders recelved subs:antlal1y all the

eharea of the corporatlon ag legatees under the will of

Maurl.ce Korman In 1961, or by glft ehortly before hlg

death, and then upon llguidation of the corporatl,on rbre

than tr,ro yearu later, contributed the apartnent unltg

to petltloner Glorrcr Park Terrac€, operatlng as an

unlncorporated buslness. For tlr tarcable yeara 1964

through 1966, petltloner Anne Freedman (Elockct 2063)

rcported on her lndlvldual lncome tax return her distribu-

table share of the Lnconp from Glover park 1terrace,

conputorJ wtth reference to the depreclation base

ured by petltLoner Glover Park Terrace for, the apartment

unLta. The Court 's resolutlon of the qu€stl.on of the

propor baels for depreclatl,on of the apartrnent unJ.ts,

rceult lng perhapg In aither an Lncrease or decrease ln

the unlncorporated bualness franchlao tax for Glover park

Tcrrlce, would cause thia petlt loner's dLatributable

sharo to increase or decrease proportionatoly, which

would In turn lncreaee or dccrease her tar l labi l l ty.

:

{

i

t
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t' 16a partLes have agreed that, upon the Courtrr

flndlng with respect to the legal J.ssue, petitioneirs

nrry present euch evldence as ie required to 
""tauush

the proportionate valuee of tlre apartment units and

land on whlch they are gltuated, reapectively. In

vlar of our declsionl lt app€ara thtt thls will be

naccggaty.

rti.pulatLon settlng forth the relevant factg

wtrlch the court rmrst conslder in reachl-ng lts decleion

wae flled by the parties on May 4, 1976. irhat atLpuratl.on

La ae fol lorc:

STTPUTATION OF FACTg

rt La hereby etlpulated and agrecd by and betr*een

corursel ior petltloners and counsel for reepondent ln

thc above-entltled proceedlngs that the forlorrl,ng facts

nay h accepted as truc for the puqposes of the dlaposition

of thesc proceedlnga:

l. ltre petltLonerg ln theee consolldated proeeedings

( a ) Dockets 2062 and 226Q.

ycare in

buelneas

offlce at

20009.

(1) cLO\lER PARK TERRACE, whlch durlng the

quoatJ.on, L964 through 1969, waa an unincorporated

ln the Dlstr lct of Columbia with l ts principal

2806 Chesterf leld place, N.I,f . ,  Washington, D.C.
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(11) THE OWNERS OF GIPII'ER PARK IERRACE,

who durlng the ysarr ln questlon were: Anne Freedman,

lndlvlduallyr Anne Preedman, Sylvia lhie and Roae ,facobu,

Tnratees (or cuccesaor trusteeel u/v lr{aurice Korrnan,

dcccasedr for thc benefrt of susan Abra Korman; Anne

Frccdnun, Sylvla Knle and Rose ilacobs, fhrstees (or

tuccearor tmateca) u/w Mauri.ce Kor-man, deceaced, for thc

benafi,t of Davl,d J. Kormanl Anne Fr€ednan; Sylvla lcrle

and Rogo ilacobs, Tnrsteec (or euccesaor tnratees) undcr

tn .UEEgvo,g T:ilst for the beneflt of susan Abra Koananr

and Anne Freedroan, SylvLa l(nle and RoEe ,Jacobs, Tr:rrstecc

(or successor trtrsteee) under an Lnter vl.vog Tnrst for

the benefit of David J. Korman.

(b) pocket 2063. ANIIE FREEDMAN, Lndlvldua1ly,

who durlng tho yoars in questLon, 1964 through 1966,

or"red a 50% lntereet in Grover park Terrace and resided

at 2806 chestarfJ.crd place, N.w. r washington, D.c. 2ooog.

2- rn controversy in the case of petltioner Glover

Park Terrace and ltg *rnera (Dockets 2062 and 22601 are

tllcagnents of unlncorporated busj.nese franchig€ tarc

(Lncluding rasesaments of statutorT interest) for the

y€ars L964, 1965, 1966, 1962 and 1968 tn tha aggregate

anpunt of $51061.16 computed as fol lowsr
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TA]GBLE YEAR TTflTEREST TOTAL

1964

1965

1966

1967

1968

91 r  025 .  38

953 .86

906 .  02

818 .77

52L.28

9184 .59

1 r5 .66

54 .36

307 .04

L64.20

$L .2O9 .97

L r07g . : 2

960 .38

1 ,  125  .  g l

685.49

roTAL ADDTUONAL ASSESSMENTS $5,061.16
:

For the year 1967, the tax altlesament period began on

January I, 1967, and cnded on Septerber 30, L967, arril

for tho year 1968 the perlod began on Octob€r I, L967.

and ended on llarch 31, 1968. (On October 1, 1967, the

bualnceg changed to a f lgcal year.)

3. In controversy in the case of petltloner

Annc Freednan (Docket 2063) are assessnente of addltional

lndivl,dual lncome tax (lncluding the asEessment of

atatutory lntereat) for the yearo 19671 1955 and 1966,

ln the aggregatc anpunt of $1,062.11 as fol lors:

TAXABLE YEAR TAX TMTEREST TOTAL
il
i l
I

rl

' l

il
l :

1964

1965

1966

I  319 .  30

3?2 .75

252.70

$57 .47

44 .73

15 .  16

$  376 .77

41? .48

267.86

$1 ,062 .  11
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4. llhe amounts Ln controversy represent aaaess-

uEnta of tax plus interest by respondenL Dlstr ict of

Colurnbla, reoulting from its determinatlon to reduce tho

basla of the depreciable property otrned by Glover Park

Teracs durlng the yearg in questlon. ftrl.g dotermination

caucsd ln the case of Glover Park Terrace the Dlstrtctrs

rcductlon of depreclatlon clairned by that petJ.tioner

rcsultLng in an Lncreaso of the unlncorporated buginegs

taxable income. fn tha case of petJ,tloner Anne Freedman,

the Lncreaa€ of the unincorporated buelneec taxable

lncsrne caused hcr dLstrLbutable share of lncome from

that unLncorporated business to increaee, thereby

Lncraaalng her lndlvldual taxable lncome.

5. Ihc prlnclpal asaet of Glover Park Terrace

durlng thc ycara Ln queatlon (1964-f968) wae 96 garden-

typa aparttnnt unl,tg located on Icta 21, 22,- 23, 24 and

25 ln Square W. 1317, ln the Dt ctrlct of ColudLa.

6. Prlor to Glover Park Terracc acqulrlng

onncrlhlp of thcse apartments, that propcrty qrae otmed

by Glovor Park Tcrtrace, I[c.r a colporatl.on (hcretnafter

cllled the "Corporatl.on") .

7. Untll Auguet, 1963, when the corporatlon

war llquldated, lt had 400 shares of capltal gtock

luucd and outstandLng.

8. tilaurLce Kormln dled Aprll 61 1961, omlng 332

rharec of the lcrued and o.rtatandlng 400 rharca of capltal

etock of, the Corporation. One hundrod and nlnoty-9r.rc (f92)

of those sharos wer€ acqulred by peClt lonor Anne Froodrnan

under  Mr.  Korman's  wi l l .  Onc hundred and for ty  ( IOOI

!
I
I
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ahares $/ere acgulred by the petltlonerc deslgmated in

i i
l t  _

f l  narasraph 1(a) (11) as rnrstees under Mauric€ Korman's
I J

ff r*tt. stxty (60; addttlonar shares of th€ corpotratlon,g
tl
ll 

capltal atock w€rG acqulred by the petrtionera deeigrnated
I
i l .

ll 
1" paragrraph 1(a) (f t) as Trirstees under inter vlvos

il
ff tnrata by glft from !,laurlce Korman, 50 of aald eharegi l '
t l

ll bchg glltr nads on December 31, 1959, and l0 of aald
t f
ff rrrarce bclng thc rubJect of gifrs on dlanuary 26, 1960.ll
ll 

*. rcrnal'nlng g outatand.tng and issued ghare!, h'r6
lf
ff ornca by Anne Frcedman, having been acqur.red nhen the
tl
fl CorporatLon was organlzed.
i l -

ll
ll 9- Th6 392 of the 400 shat'eg dercribed rn para-
ll
lf sranh e (the 332 ehares dlstrl.buted under !rr. Korman,st l
ff 

wttt and the 60 shares srned by the inler vLvog trusta)
l t

ff wcre aubJect to federal estate tarc and DiatrLct of
r l

fl cor.truLa lnherltance tanc. For estate and lnherltance
i i
i l .

ll 
t.r. puqpos€8, the 392 eharea n€r€ valued and aubJect

l l

i l  a "  t a r (  a r  9638 ,O7O.16  ($1 ,62? .23  pe r  sha re ) .
i l
l l

ll 10. on or about Auguet, 19G3, the corporation was
, t
i i
tl ltquldated and tts acsetr were dlgtrlbuted to the gtock-
' t

t l
l j  holders. On September I,  1963, petlt ioners Joined in: l
,i tormlng Glover park Terrace, an unLncotrorated businees,

jj ana contrlbuted for lts use the aforementl.oned rpartnpnt
, i
, ;  prop€rty. (9ee paragraph 5, eupra.)
l r
l l
t l
r l
I

ll
: l
;l
I

l l  i

l
I

!

l

I



I

I ,

- 8 -

11. At l te lJ.quldation, th6 Corporatlon,s fLnanclal

condltlon, as Lndicated from the flgures attached to thc

1963 Corporatlon Pranchlse ?a< Return, vraa aa follms:

Balance Sheet

_a€sErs.
Cagh 9  761793 .45

Apartment unLts
(book value net
of  deprec lat lon)  1611876.79

Land (book value) 44,28L.7O

Total Assets $282  r  951 .94

LIABILITIES

Real Eltate Taxeg

Incong Taxes

Capical Stock

Earned Surplue

I r  g75 .go

7 ,048 .52

l ,  000 .00

273 ,026 .62

ltotaI $282 .95 I .94

L2. Upon liqutdatlon of Glover Park Terrace,

fnc., the ehareholders reall,zed and re;rcrted recelpt of

a tarcable dlvldend in the aggregate anrount of $273,026.62

on thelr 1963 Dtgtrlct of CoLunbla Lncome tax returns

(lndlvldual lncome tax and fiduciary Lncome tax return

(D-4I) ).  The shareholders also reported for Distr lct

of Columbia tax purpos€s on their 1963 Lncome tarc r€tui::g

t  non- tancable l lqu ldat ing galn of  92121 29L.77.
r*
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On lts Dlstrict of ColunJrla untncorlrcrated

Business Franchrge Tax Returns for 1963 througtr 1968,

the busLn€ss r'n congruting depreciation on the apartment

bulldlng (see paragraph 5, supra) used the value of

9685'000.00 as the cost or other bagig of the apartrcnt

unlts and land, wlth g6oorooo-oo ar.l0cabre to t'e aparturent

unLts and $8S,OOO.O0 al locable to the land.

(b) Respondent has no obJectr.ons to petrtionere

resereing the right (and petitr.oners hereby reaerue such

right) to present such evidence as rury be requlred to

cstablr'sh what petitloners purport to be the var.ue of

thc land and apartment units, and the allocatlon betneen

the land and apartnpnt units.

14. For each tarcable year ln question, petlt{oner

Grover park Tarrace tlmery fired a Drgtrr.ct of corumbia

Unlncorporated Buslness pranchlse T",( Return. on each

roturn, petltloner crar.med a deductr.on for depreciation

wlth resp€ct to ttre aparLment unlts, ut l l lzlng $600TOOO.OO

as ltg orlginal cost or other baglg. Respondent haa

challenged the use of 9600,OOO.OO as the bagie for

depreciation of the apartment unltg; the Distr ict hag

not challenged the method of computlng deprecr.ation

or tho rate of depreciatlon or useful l i fe of the

oroperty. '

15. For each taxable year ln questlon. pcti t lonor

Anne Freedman tirnely filed a olgtrlct of colurnbla rndlvldual

13 .  ( a )

fncornE Tax Return. On each r€turn petltloner report€d rr
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hcr dlstributable ahare of the incomo from Glover park

Terrace an amount computed wlth reference to depreclation

baeed on an originar cost basls of g6001000.00 for the

rpartment unlts received cr rtguidatton of the corporatlon

and then contributed to Glover park Tarrace.

16. (a) with respect to petltroner Glover park

lcrrace (Docket 2062l, the respondent mailed a notLce of

tax deflclency to petltloner on Irtarch ll, 1969, proposlng

adJustments for 1964, 19G5 and r9G6. on Aprr.r 10, 196g,

petitioner, through lts counsel, mailed a letter of

protest of sald deficlency to reepondent. on Aprll 12,

1968, resSrondent assessed said deflciency, whlch anrount

waa pald by petitLoner on AprLl 15, 196g. On ,July 9,

1958, petltioner fLred in thls court Ln Docket 2062 a

petitlon for redetermlnatlon of the ta:r deficiency

ttgeglment.

(b) Wtth respect to petJ.tioner clover park

rorrace (oocket 2262), the reepondent mailed a notice of

tax deflciency to pctltl.onor on March 5, L974, proposing

the adJuatments l lsted for 1962 and 196g. ReagDndent

aubsequently agsessed said deficiency, whlch anpunt

waa pald by petitloner on or about April 20, Lg74. On

Augrust 30, L974. petiLioner f1led in this Court in

Docket 2262 a petttlon for redetermLnation of the tarc

ataegament.

(c) wlth resp€ct to petltloner Anne Freednun

(Docket 2063), the respondent mailed a notice of tax

deflclenqf to petlt ioner on March l l .  196g, proposing
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the adJuatmentg l lsted for 1964, 19{i5 and 1966. On

Apri l  10, 1968, petlt loner, through her counsel, rnai led

a letter of protest of aaLd deflciency to reepondent.

On Aprl l  12, 1968, respondent assegsed gaid defleienql,

whlch aroount was pald by petltloner on April 15, 1968.

On ,JuIy 9, 1968, petitioner filed in this Court Ln

Docket 2063 a petition for redetenaination of the tax

a!g€ggment.

17. The Dl.strl.ct determined for each of the

yeara here ln questlon that petltioner,s cosrputatlon of

deprecLatlon was lmproperly based on 9600r0O0.00 as the

cost or other bagis of the apartment units. Respondent

determlned that the proper cost or other (allotrable)

basls for depreclatLon was computed as follohrs:

For  the Years 1964,  1965 and 1966:

ltotal Earned Surplus and Capitallzatlon

I€s! Cagh Digtr lbutlon

Balance Attr ibutable to Buildlngs
and Land

Baela for Depreclatlon

$274,026.62

-76 .793 .45

L97,-233.L7

I72 ,758 .90

fhe Dlstrict ueed thE eame ratlo of the bullding

to the total cost or other basle as waa ueed by the

trxpayer in determlnlng the value allocated to the

bui ld ing ($600,000.00 bui ld lng d lv ided by 9685,000.00

buildlng and lrnd, eguals 97.59LT,(, .  That ratLo dctermlneg

the balance attr ibutable to the bullding (87.5912% x

S I97 r233 .17  -  9172 ,758 .90 )  .
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For tho Years or  PerLods 1967 and 1968:

crpltal Stock

Earn€d Surplus

Plug: Corporate Llabll i t ies (taxeg)

TotaI

Iagar Other Assets Received on Liquldatlon

$76 .793 .45
E

44,28L.7O

I  l rooo.oo

273.026.62

9 ,925 .32

$292,  95I .  94

($121 ,075 .15 )
Caah

Land

Reopondent' s Determinat,lon of
the Deprecl-ab1e Basls of the
Apartment unlts s I6 r ,  876 .79

IEnd of StipulatlonJ

SLnce the tucable years in guestlon are 1964-19G9,

Lncluslt E, the provlalong of the Dletr lct of colurnbla
!/

fncome and Franchlee Tuc Act of July 16, L947 (eometlmee

referred to hereln as "Act") r then in effect, govern
U

the dlepogLtlon of thle cas6. Sectl,on 4Z-1552b(a) (7)

provlded at that tJ.me, and stlll provides, for the

deductlon from gross Lncome when computlng net lncome

of " [aJ reasonable allowance for ex]raustion, w:ear, and

tear of property used ln the trade or buelness, lncluding

a raasonabla al lor^rance for obsolescence- * t  i . , ,  Ttrat

aection further provided that " I t ]he basis upon which

! /  6L Stat .  328,  ArE.  I  (codi f led at  D.c.  Code S47-1551
S  geq .  ( 1967 )  ) .

U The Dlstr ict of Columb1a Revenue Act of 1969, pub. L.
No .  91 -106 ,  g601(c )  (  ) ,  83  s ra r .  L77  ( cod i f i cd  a t  D .c .
Code 8aZ-lSege (Supp. IV 1971) ) which was made appllcable
to taxable yeare beginnlng after December 31, 1968,
changed  the  l aw  in  th i s  a rca  to  con fo rm to  I .R .C .  916?(g ) .
Sce Lenkln v .  Dis t r ic t  -o f  qg- l_umbia. ,  149 U.S.  App.  D.C.
129 ,  131 ,  461  F .  2d  1215  (1972 ) .
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euch allorrrances are to'be coffputed ls thE basl.g provlded

v
for  ln  sect ion 47-1583e."  Sect ion 47-1583e specl f led

the baels for depreclation used ln detetmlning the arnount
!/

to be perml,tted as a deductlon in four lnetances. fhe

pr€sent case aro3e due to the fact tlat BCZ-1583e dld not,

nor dld any other gectLon of the Act, speclflcally provlde

for a deprecJ.ation bage in the situatton where assets

lro recelved ln the conrplete llquldation of a corporation.

y  D.C.  Code 847-1557b(a)  (7)  (1967)  (arcnded Supp.  rV
1971 ) .

A tn relevant part that sectlon provJ,ded:

fhe bases used in determinlng the
anrpunt allowable asr a deductlon from
groaa incone under the provisions of
rcct lon 47- I557b(a)  (?)  shal l  b€--

(a) where the property waa acqulred
after December 31, 1938, by prrchase, the
bagis shall be the cost thereof to the
torpayer;

(b) where the property rr'a8 recelved
ln exchange for other property after
December 31, 1938, the basls ghall  be
the marker- value thereof at the tfune of
cuch exchange;

(c) where the property was inherited
or acguired by gift  after December 31, 1938,
the basls shall be that deflned lt subsection
47-1s83  (b )  (  3 )  ;

(d) lf the property was acqulred prior
to Ja.nuaW 1, L937, the appropriate basis
ae t  f o r th  i n  subsec t i on  (a ) ,  (b ) ,  o r  ( c )
of thie section sha1l be used: Provlded'
honever, That the taxpayer nury, :rt h1s
optlon, use as the basLs the rnarket value
of such property ag of January 1, 1939.

D.c.  code ECz- tSg:e (196?)  (amended Supp.  rv  I97 l ) .

\J
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Ihe quesEion of the proper depreelatlon baee for

Frrposes of caleulating deductions from groas income

under 347-L557b(a) (7) on the Unlncorporated Buer.ness

Franchise Tarc Returns of a business where asaets, and

particularly an apartment bulldl.ng, ar€ digtributed to

etockholders ln a lLquidation naa sguarely dealt wittr ln

Lenkln v. Dlstr lct of Columbia, 149 U.S. App. D.C. L29,
v

4gf f.  2d I2I5 (L9721. fn Lenkln-poll ln the asaetg

of a dissolved cortrroration, coneisting nalnly of an

apartment building, were distributed, subJect to out-

atandlng corporate llabilities, to the etockholders who

paid off the liabilltles and continued thc operatlon of

thc butldlng ln the form of a partnerahip. In each case,

the deductLons for depreciatl.on taken by the buelnesses

on thelr UnJ.ncorporated pranchiee Tax Returns $rere

dlaallored by the Distrlct of Co1umbla, aa restlng upon

an tmproper baals for the depreclatLon. llhe depreciatlon

bace whlch wag gubstltuted ln each case €xcluded the

amount of corporate indebtednesa existJ.ng at, the time

of l tgutdatlon./

llhe petitioners in Lenkin Lnvoked
1/

under 9CZ-1Sg3e, contending that th€y

apartment property "in exchange for" the

the second category

received their

shares of stock

5 /  Po l l i n  v ,  D i s t r i c t  o f  Co lumb ia ,  149  U .S .  App .  D .C .
L29,  46I  F.  2d 1215 (L9721 ,  consol idated wl th  Lenldn v .
Dis t r ic t  o f  Columbia,  a lso resolved the same lgsue.
These cases wlll be referred to herein as @!;!4;@!!19.

U  L49  U .S .  App .  D .C .  a t  131 ,  461  F .  2d  a t  L2L7 .

l/ Sea note 4, .gggg,
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whlch they formerly owned ln

lltre petitloners ln &!!I31, on

e/
the dlgaolved corporatlon.

the other hand, argued that

thc flrst lrtatutory category applled and urged the court

to treat the transactlon bryr whlch tley became the ctwnert
9/

of the apartment hougc aa a "purchale" or gale. In the

forurer altuatlon, tha bacle for depreciation would have

becn the markct value at the tlne of the exchange, and
re/

ln the latter ll rrould have been tbc cost.

llhe court ln Innkln-Pollln concluded lnltlally

that the llquidatlng digtributions dld not fall withln

rry of thc four categorles for whlch EaZ-fSgle specifJ.ed

a baals upon whlch depreclatlon deductlono wrere to be
!!/

takon. Wlth rcapect to the flrst tqro categorlee Ln

947-1583€, the court referred to J,ta prevl.ous decleLons

whlch "roal,ntained undevlatLngly" that dlstrlbutlons of

a corporatl.on'e property to its gtockholdors are nelther

aaleg nor exchanges, even if  the dlstr lbutees' shareg
L2/

are cancelled as part of the transactl.on. It  reatf irmed

9/  L49 rJ .S.  App.  D.c.  a t  137,  461 P.  2d at  L223.

! IA., at 138, 461 F. 2d at, L223.

19 See not€ 4, 9gp53.. What vtas easentlally the book
value of the asgets was reJected as a proper basis in
Po l l i n ,  149  U .S .  ApP .  D .C .  a t  13 I ,  461  f .  2d  a t  1217 .

I y  149  U .S .  App .  D .C .  a t  138 .  46 r .  ? .  2d  a t  L224 .

lu Ia., ar 137, 461 F. 2d ar L223. See Vgkslg.g v.
D t s t r l c J  o f  C o l u m b i a ,  I 3 9  U . S .  A p p ,  D . C .  3 0 3 ,  3 0 8 '  4 3 3
P.  2d  46L.  466 (1970)  i  g2gthe : lgeg v .  D is t r l c t  o f
Co lumbla  (Oppenhe imcr  I f  ) ,  L24 V.S.  App.  D.c .  ?2L, -  224,
363 P.  2d  708,  7 t I  (1966)  ;  Dov lo  v .  D- ls t r i c t  o f  eo lumbla ,
L 2 4  U . S .  A p p .  D . c .  2 O 7 ,  3 6 3  F .  2 d  5 9 4  ( 1 9 6 6 )  t  . @ . 9 .
g [ g g  v .  D i s t r l c t  o f  - S o l u m b i a ,  I 2 4  U . S .  A p p .  D . C .  5 ,  7 .
3 6 0  P .  2 d  8 2 O .  8 2 2  ( f 9 6 6 ) ;  B e r l l n e r  v .  D l s t r l c t  o f
c @ . i a ,  1 0 3  u . S .  A p p ,  D , C ,  3 5 1 ,  3 5 3 - 3 5 6 ,  2 5 8  F .  2 d
6 5 1 '  6 5 3 - 6 5 6 ,  c e r t .  d e n l e d ,  3 5 7  U . S .  9 3 ?  ( 1 9 5 8 ) .
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these decialonsr and stat€d wlth partlcular refer€nc€

to the rnarket value basis for depreclat{on deductiona

where there ls an "exchanger " that ic would not treconelder I
!J/ I

lts rullng in cppenheimer rr and recogmlze market value 
I
I

aa an appropriate bagis for depreciatlon whel to do so 
I

rpould resurt Ln a atep-up ln the transfer€€,s deprecJ.atlon IL4/ I
base. I

I

Ihe partlea ln tha present case agree tlrat lenkin- |

P-ollln establleheg the proper rule to be apprted bry rhe I
I

court ln decldl,ng thc {asue before it. Fowever, they diaagr6e
I

ae to the formula to bc utlllzed in applylng that rule I
I

to the partlcuJ.ar factg of thla case. lb the extent, hourevet,

that the trrtltioners contend that the proper basls for

deprecratlon of the apartnrent unLta le their market value

at the tlme of liguldation because bf the fact that there

war an "exchange" of stock for assets on that date, thie

Court, based on LenkLn-Pollin and the othsr casea cited
!E/

prevLously, must dlaagree.

The court ln _Ienhin:Pollln concluded the fact

that the sltuation presented vrhere aegsts are recelved

ln l iguldatlon dld not f l t  hto one of the specif ic

categories sett ing out the approprlate base for deprecia-

t lon tn B+Z-t583e dld not bar completely any deductlon

for depreclatlon. It found the entl,tlement for guch

11  lU  124  U .S .  App .  D .c .  22 \ .  363  F .  2d  ?08  (1966) .  See
lf text accompanytng note 12, €.gpra..
I

" i  

w  149 U.S.  App.  D.C.  a t  144,  46r  F .  2d  a t  1230.

' 
L5/ see nor€ 12, €!.pI3..
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deductlong under 947-1557b(a) (7) r whlch prov!.dee in

general for " IaJ reasonable al lowance for" depreciatlon.

It 'g +-agk then was to f ind the baeie upon whlch that

"reaeonable allowance for" depreclation vraa to be

determlned ln the eituation where a tanpayer's busineee
!s/

property bras acgulred l.n a corporate lLquldation. It

bal-leved that " fundannental considerations" dlctated what

thc barLg to the gtockholders of the assetg receLved upon

dlecolutlon of a corporation should be and etated that:

[I.f]hen tho legislature leaves for t]re
courta tho definit ion of basis for
"reaoonable" deprec5.ation al lcnrances,
thelr polestar is a basis that wil l
enabLe Lhe taxpayer to recover his
Lnvegtment in the asset -- Do more,
but certalnly no less. ! f /

In determining what made up the etockholders'

lnvestment ln the depreciable aesets, whlch were obtalned

Ln a corporate ltguidation, the court ln LenEln-Pollln

had llttle dlfflculty includlng two ttems -- the surn paid

for the corporate atock, reflected ln the corporatLon's

paid-ln surplue, which ls the etoctholders' coet of

achlevlng that statua, and the stockholders' proportLonate

ghare of the earned surplus being theLr vested interest
L9/

ln prevloualy undl.gtrlbuted corporate proflts. Upon

recelpt of that share of earned surplus by the etockholders

at the tlme of llquidation, lt is ta:cable ea a dlvldend
r2/

and lncLudable in gross income. Th€ court held that

!9/  L49 U.S.

!! 13., aE

.lV -I3., at
p/  Td.,  at

App .  D .c .  a t  139 -142 ,  46 I  F .  2d  a t  1228-1231 .

143 ,  461  P .  2d  a t  L229 .

143 -144 ,  461  P .  2d  a t  1229-1230 .

L44,  461 F.  2d at  1230 ( footnote oml t tod) .

\
I
I
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also Lncluded as part of coat of the stockholdere-

dirtr lbuteos, and thue proporly a part of their base

for computlng deductLons for depreclatlon of the

apartmont house, were the uneatlsfled debtg of the

dicaolved corporatlon at th€ tlme of the llguldation
2y

whlch tletrG ageum€d by the etockholders. Deducted from

the lnvestment of the stockholders Ln tho depreciable

agcot received upon liguldation, however, were other

aasets recoived ln the llguidation for which no depreclable

basle waa Bou€tht and which comprised a return of their
2]/

lnvestment Ln the corporatlon.

firrnlng to the appllcatl,on of the Lenkln-pollin

Lnrrestment formtrla to the preeent factual altuatlon, tho

Court flndc no clear analogy between the trro. Ihe

asaumptlon of corporato lIabllltlor by the rharehordera

upon llquldatlon, whlch was an lmportant factor ln that

declgion, has rnlnlmal slgmlflcance, lf any, hcre. More

Lnportant ls the fact that, ln l ,cnl i ln-poll ln, ae well

ag ln Oppenheimer ff, the stockholders who acqulred

the areets upon llquldatl.on wero rpparontly the orLginal

stockholders of the corporatlon. rn cuch circumstances,

these gtockhorderg conceLvabry rntght recelve ln riquidation

propert iee whlch, because of unrealLzed appreclatlon over

U/  TA. . ,  a t  148,  461 F.  2C at  L234.  In  1, tnk in,  however ,
the court l imltod the incrusion of the assumed rlabl l l t les
ln the depreciation baso to the armunt rvhlch the discorvod
corporation had not itself alrcady recovored through
depreciation deductions. Ig.

2U  ra . ,  a t  L44 ,  461  F .  2d  a t  1230 .
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their orlgl.nal cost to the corporation, had a Earket

vrlue at the time of llquldation greatly ln excesa of the

atockholders' capltal Lnvestment and their proportionate
32/

ahare of the corporatlon'g earned surplus comblned.

lltrLs concerned the Lenkin-Pollin court, glnce ln many

tnatances corporate lLquldatLons prccede a continuatlon of

the corporate buslnege by some or all of the gtockholders

norcly ln a dlfferent form. Such transformatlon ueually

occurs absent any change J.n the rtockholders' lrnrestnent
ul

in the transferrcd aeletg.

Ihe court ln Lenkln-Pollln refuged to allor any

tax advantage by rearaertlng lte prevlous holdlng in

Oppenhelmer IJ that a etockholdor-dlrtrLbutee cannot

recelve a step-up ln tho deprecLatLon baee to the market
33/

value of the aagetg at thc tfunc of thc llquldatlon.

To do so r,rould pernlt the stockholdcr to acqulr€ a

deprecl,atLon bage "congLgtlng of a book r*rLte-up of a

value on whlch, voty properly, no tax need be paid upon
2!/

Lts recetpt by the atockholder.'. Although the

! r !1 /  Seo,  o.9.1 L24 U.S.  App.  D.c.  aE 222,  363 ! . .  2d at  709.
In glstr lct of CoJ.unb.l-a v. Opn^nhrLmrr Loppenhaimer I),
112  u . s .  App .  D . c .  239 .24o ,30 I  F .2d  563 ,564  (1962 ) ,
tho court hold that tho unrealized appreciation in value
of tho dlstr lbutcd property was not tanable as a "dividend"
to tho stocl(holder, but only his share of the earned eurplus
was ao tarcable. Seo toxt accompanying note 19' -9.1qgg,.

&/ L49 U.S. App. D.c. at 143, 46I F. 2d at L229.

24/ rd.

W L24  v .S .  App .  D .C .  a t  2231  363  F .  2d  a t  ? I0 .  I t
J.s not claar to thls court hot^r the court in the Lcnkln
caae applled the theory sct forth in ogcenhoimcr-I l  to
preclude the pet,ltloner thsre from lncluding any amount
of the assumed l labi l i t les ovor the net depreciation
remaining to the corporation in the depreciation baso.
See note 20, .g}jE.
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pctl t loners ln thle cage Ln Auglust, 1963, effected ths

rame transformatlon that concerned the court ln l,enkln-

Pollln when they liguidated the corporatlon and contrtbuted

the apartment units and land to Glorrer park Terace, an

unLncorporated business, there Ls no evldence that the

narket value of the depreclable aaseta, prlnarlly ttrc

apartmenE units, received ln the llguidation exceeded

what rrm have determlned the investtrcnt or cost of thc

petltlonerg to be ln thoee asseta. sinc€, aa w.a prevLouary

rtated, we follow the rule that there is no "exchange.

or "purchase" within the meani.ng of 84?-15g3e.when aseets

aro received in llquldation, and thus petltlonera are not

pennltted to employ tho market value of ttroae ageetc

at thc t inp of l lquldatlon as a depreclatLon baec, to

thc cxtent that that value exceeded pctitlonera' Lnvestment,

rre would avoid the concerns expresged try the court ln

Lonkln-Pollln and Oppenhelmer If by not alloulng the

etcp-up ln bacla. .

Applytng the rule announced ln lenkin-po11ln for

the doternlnatlon of tho "reasonable allowance for"

depreclatlon under t47-1557b(a) (7) r l 'e f ind that the

pctl, t lonera' Lnvestment ln the assetg receLved ln the

l lqu ldat lon of  Glover  Park Terrace,  Inc. ,  or  the l r  cost

for those aaaets, must be viewed in terms of the basls

ln the stock whlch the ghareholdere recelved through,

and which was valued Ln, the estate of Maurlce Korrnan.
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ttre recetpt of thia etock ln 1961, by lnherltance, waa

an lntervening event, not present ln elther I.enkln-Poll ln

or Oppenheimer If, having consequences for tax purposes

whlch carurot be overlooked. Under the Dlstrlct of

zs/
Colunbla Income and Franchlse Tax Act of L947, ttre

rtock recclved by the shareholders ln 1961 through lnherl-

tance eras to be valued, for examplc, for purpogee of

determlnJ.ng gain or loss upon gale at the higheat

valuatlon placed upon the property by the Unj.ted States
2t/

or by the DLstrict of Columbia. Under federal law at

that tlme, the basls for the stock received was its
29/

falr narket value on the date of decedent's death.

Based upon the Stlpulatlon of Facts flled by the partles,

the ahares of stock recelved through the eetate of the

docedent wers valued for purposea of the federal estate

tarc and Distrlct of Columbia lnheritance taxea at a
22/

value of 9638,070.16. To f l .nd then, as the Dietr l .ct

of Columbl.a contends, that tlre baslg of the apartrnnt

units for purpogeg of deprecJ.ation in taxable yeara 1967

29/ See note 11 9.S,.

T_/  o .c .  code 91583 (b)  (3)  (1967)  (amended Supp.  rV 1971)  .
I f  the inherited property were other than stock, such at,
for example, apartment units, the basis of that ProP€rty
for purposes of determining the deductlon al lowed for
depreeiation would be the same. D.C. Code 31583e(c)
(1967)  (amended Supp.  Iv  19?I) .

29 t .R.c .  91014.  Ihe Ta)(  Roform Act  o f  L976,  Ln 02205,
hotrever, has altered thls rule subetantlal ly for proporty
acquired from a decedent dying after December 31r 1976.

!!/  sELpulat, lon of Factsr pdra. 9 (May 4, 1976).

r-
I
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I
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and 1968 is $161,8?6.79, which represents the book value

net of depreclatlon of those unlts in 1963, and in taxable

yearE 1964 through 1966 is $L72,758.90, would completely

dleregard the ehareholders' basis in the Lnherited stock

under both federal and District of Columbla til( laws,

wtrlch basig represents under fundamental tarc principles

thel.r investment or cost. We believe ttrat to view this

@ae in the way respondent presents it, would prevent

petltloners from recoverl,ng their investment Ln the
29/

depreciable assets a8 permitted under Lenkin-pollLn.

we hold then that ths anount at whlch the stock

wae valued in the estate for purposes of federal estate

tarc  and the Dis t r ic t 's  inherLtance tax,  $638r070.16,  which

value ln turn represented in substantial part the fair

narkot valuo at that t lme of the underlying, assets of

the Corporatlon, ls the upper llmlt whlch petitioner

Glover Park Tarrace could use a8 a depreclation base

for all the aaeetg recelrred on llquldatlon. Likewise,

whatever portlon of that arpunt repr€aented the market

value of the apartmont unlts, would constitute the

marclmum basls for dopreclatlon of thosb unlts receLrred

tn ltgutdatlon ln 1963. The Court vlews the fact
3J/

eltuatlon ln Snoqr v. Dlgtr lc! of Colurnbiar i8 more

!!/ Our view ia supported by another fundamental tax
prlnciple that the corporation and shareholders are
separate tax entiElee and that " [al ssots demand inde-
pendent tax treatment -- pcrhaps differlng traatmonC --
according to whether they bclong to tho corporation * t t
or  to  the s tockholders. "  knk in-po, f l in- ,  L49 U.S.  App.
D.C.  at  148 n.  135,  46I  F,  2d at  L234,  quot ing vcrkoutereS
v .  D is t r i c t  o f  Co lumb ia ,  139  U .S .  App .  D .C .  a t  308 ,
433 f .  2<l at 4f i6.

"3L /  
L24  u .S .  App .  l ) .C .  69 ,  J61  I t .  2d  5?3  (1965) .

j
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cloaely analogous to the fact situatlon her€. In Qnolr,

the tocpayer purchased for $1,0001000 al l  of the stock

of a corporatLon whlch or*rred assets rnrth the sam€ anount.

He then liquidated the corporation and acquired the aggets.

One of the tocpayer's claims was for deprecLatlon for an

apartrnent bullding corqputed on the basis of Lts cogt to

hLm. The Dlstrlct, on the other hand, contended that th€

deprcctation could be based crly on the cortrrcratlon'g

book value for the building. ttre court there heldr

[w]e thlnk that ir thts case a reasonable
allor,vance is the proper proportion of the
cost to Snow, which is the value of the
atock he turrred over for the property
Slnce he paid cash for that atock sro
noarly immediately to his acqulaltion
of the depreciable property, no valuation
problems aeem to arLae.l/

lltre lntenrenlng event ln Sno'.r whlch raLsed the cost or

Lnvestn€nt of the stockholder from that of the orlglnal

rhareholders waa hig purchaae of the etock. In thc

lnatant case, the lntervenlng event whlch ralaed the

coat or lnvostment of the shareholderg ln thc atgeta
zy

of the Corporation was their lnherltance of the gtock.

33/- t4 . ,  a t  73,  361 F.  2d at  527.

3j,/ app"rently, under the peculiar cJ.rcumstances of ES,
the court there treated the transaction as a sale or
exchange. Hor,,lever, the court in Lenkin-Pollit] stated
that  l t  d ld  not  deem Snoy 's  deprec iat ion ru l ing,  on i ts
facta, at odds with the holding in Oppenheimer fI .  See
149  U .S .  App .  D .C .  a t  I 44  n .  112 ,  461  F .  2d  a t  1230 .  l { e
atate again that we do not hold that thero htaa a gale or
ercchango Jn thls case whlch would glve petlt lonore q
depreciatlon baso of either the market value of tho
apartment building on the date of l iquldatlon uncler
8AZ-1S8fe(b) ,  or  perhape,  the market  va lue of  the l r
atock at, the t ime of l lquldatlon, under a falr reading
of Srg.
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We believe that our holdlng la cupported bn/

consldering one of the basLc purpo"." behlnd the

allowance of deprecJ.ation deductions, r.rhlch ls, a

nethod whereby a taxpayer recovers hls coat for a

capltar asset. rrre supreme court recently reiterat€d

lte beriof that " [d] epreclatlon reflects the cost of

an exLatlng capital asset, not the cost of a potentlal
31/

rcplacemellt"- rt further atated in @
thatr

Depreciatlon 1s an accountlng devLce
whlch recognizes that the phislcal
consumptlon of a capital aeaet is a
true coat, slnce the asset ie belng
depleted. As the process of consumption
contlnues, and depreciation is claimed
and al lowed, the asset,s adjusted incom€
tEx basis ls reduced to reflect the
dlstr ibution of i ts cost over the
accountlng pertods affecXed.sg/

ore court aleo has atated wlth respoct to the determlnatl0n

of the coet of property for purposes of the depreclatlon

baels that the coat

I

I

i

i
I

I

I

I

I

I

;

normally meana * r * cogt to the taxpayer.
l.l1opurty may have a cost history qufl"
dlfferent from its cost to the taxpayer.* *-t But general ly * * * the tucpayer,e
outlay ls the measure of his recoupnent
through depreciatlon accruals . }g,/
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fVgomnnissroner_ 
".(1974) r euotlng -ttnile.oltatlG v. gb.i_cagg-3, & O412 u.s. AoL, ars irgTilGi;.tr";8ilftfi

!t/ 4La v-s- at r0 (footnote omlrted) (omphaera aupprrcd).

19,/.Etgtroi.t Edrson co. v. gorunissl-oner., 319 u.s. gg, ro2(1943) .
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rn an earrLer case the court gald that a reaeonable

allotrance for deprecJ.atlon is the sun whlch should be

eet aelde for the ta:cable year go that at the end of

the ugeful llfe of the asaet, the aggregate of arnounts

aet ael.de will equal the originar cost or baglg to the
2t/

taxtrrayer- since wa must fol1or ttre rule aet forth

ln r,enkirr-polrirl that the depreciatlon basls for deprcel.abl

assets mrst represent the cogt of ttrose assetg to ttre

ta:cpayer' th6 above reasoning convlnces thl,s court that

the determrnation of the proper deprecl.ation bagl.s for

the apartment unLts here must start wlth the sharehordere.

basla for the lnherLted stock irunedlately after thc

J,nhcrl,tanco.

rhc arcunt which we harre determ{ned as the proper

ccl l lng for thc depreclatlon' 'base, 9639r0?0.16, waa

af rla ltatsd, the varue of the shares of gtock recclned

by the shareholders, which shares paaacd through the
33/

ertate of Maurlce Korman. That value, set for eatate

and lnherLtance tax purpos€lr, was petltloners, Lnveat-

rnnt or cost baeLa for all tho corporate aegets, depreciabrd

and non-depreclable. rn order to determine petlt ioners,

coat for the apartment unlts, the entLre coEt muet be

allocated among all the rsseta of the corporation based

upon thelr market value on the date of death, or on the

!Jr /  See Uni tgd States v .  Ludav,  274
(1927) ; Gilnrnr-tln v. .Sglg&g,
1158 ,  1162  (19?3 ) .

!p/ See note 29, g.gpg.

u . s .2950
32 CCH Tax

300-  30 I
Ct. Memo.
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alternate valuatlon date lf uaed by che exccutor, It

la not clear from thLa record what the market valuc o!

those assets wag at that time and thug the propor allo-

cation of cost cannot be made. Petltlonerc wl,ll have tlre

brrden of produclng evidence to establlgh the rrarket

naluc of,tha apartment unlts on the valuatlon date and

thc depreclatLon bas{g for the tarcable years J.n quertlon

cannot cxceed an amount whlch bears the same proportLon

to the total lnveatrrent or cost that the narket value

of the apartmcnt unite bears to the total nrarkct valua

of  a1 l  the aaseta.

Ttrls l,tenprandum Order representa the Court'c

flndlnga of fact and concluslons of law.

',(t*rrfi-
o:#*"
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